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United States Court of Appeals for the 

District of Columbia 


No. 6642. 

C. I. T. Corporation, a Corporation, Plaintiff in fcrror, 

vs. 

i 

Fred Carl. 


1 Municipal Court of the District of Columbia 

306,238. | 

C. I. T. Corporation, a Corporation, Plaintiff, 

vs. 

Fred Carl, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Municipal Court of Ithe Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the fallowing 
papers were filed and proceedings had, in the abovefentitled 
cause, to wit: 

2 In the Municipal Court of the District of Columbia. 

M. C. No. 306-238. j 

C. I. T. Corporation, a Corporation, Transportation Build¬ 
ing, Washington, D. C., Plaintiff, 

vs. j 

Fred Carl, % Call Carl, Inc., 614 H Street, N. W.j, Wash¬ 
ington, D. C., Defendant. 

Bill of Particulars. 

C. I. T. Corporation, a body corporate, by its attorneys, 
Albert E. Steinem and Harry Saidman, sues the defendant, 
Fred Carl, for that: 
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C. I. T. CORPORATION VS. FRED CARL. 


Heretofore, to wit, on the 12th day of May, 1934, the 
defendant wrongfully seized and sold an automobile in the 
possession of William A. Thompson, upon which there was 
due the plaintiff the amount of $133.50 on account of the 
balance of the purchase price, as is evidenced by a certain 
promissory note of the said William A. Thompson hereto 
annexed and made a part hereof, which said note was se¬ 
cured by a conditional sales contract on said automobile, 
copy of which said conditional sales contract is hereto 
annexed and made a part hereof. Said automobile at the 
time of seizure and sale was worth $130.00, and the plaintiff 
claims said sum from the defendant, plus costs. 


ALBERT E. STEIXEM, 
HARRY SAIDMAX, 

1331 G Street, N. IF., 
Attorneys for Plaintiff. 


(Here follows conditional 

2b 


sale contract, 3 sheets, folios 
and 2c.) 





•> 

•> 


Finding of the Court. 


Xov. 7, 1935, Mins. 93, p. 227. 


Come now the parties hereto, and thereupon this cause 
being heard and submitted, the court finds in favor of the 
Defendant. Whereupon, the plaintiff notes an exception. 

Entry of Judgment. 

Xov. 13, 1935, Mins. 93, p. 239. 

It appearing under rule of court that judgment on the 
finding in this cause should be entered, it is so ordered. 
Wherefore, it is considered that the plaintiff take nothing 
bv this action, that the defendant go hence without dav, be 
for nothing held and recover of the plaintiff his costs of 
defense. 




m*SGL 


Jiashlt ^ ait 


(Total of Note) (City) 

AFTER DATE, I, WE, OR EITHER OF US, PROMISE TO PAY. 

OR ORDER, fo HWIffr»4 Sixty fid QO/lOQ 

of Nc 


ikSt. 


• „ ~ JState) 

1*9 Da Butler zne. 


Oqtobar $ 

(Date) 


MONTHLY INSTALMENTS OF $ 

•it !..i _A /__A_-A At- _ t-Y 


MiiL 


(Dealer) 

.DOLLARS IN ■■■■■. ** 


.EQUAL, CONSECUTIVE 


(Total Amount of Note) 

....... ...... ... . . , , 4 EACH, ON THE LIKE DATE OF EACH MONTH, THE FIRST PAYABLE ONE MONTH AFTER DATE 

with interest from maturity at the highest lawful rate and IS per cent of the principal and interest of this note or, at the option of the holder, a reasonable sum as 

«••• » ‘ AM tt.A !“***'<“ — ■* “ — “ 11 tnw aaIIaaI i am UaIi.a maaaL.aJ —fit A. •/ .1 .... .if .. • t ■ w * 


attorney s fees, if placed in the hands of an attorney for collection. Value received without relief under any exemption or insolvency law. Upon a non payment of 
any instalment at its maturity all remaining instalments shall become immediately due and payable. The makers, endorsers and guarantors hereby waive notice of 
non payment, protest, presentment and demand and irrevocably authorize any attorney-at-law to appear for them in any court, and waive the issue and service of 
process and confess a judgment against them and each of them in favor of the holder hereof, tor such amount as may appear to be unpaid hereon after maturity 
together with costs and attorney’s fees, and to release all errors and waive all right of appeal.- 


NEGOTIABLE AND PAYABLE AT THE OFFICE OF 
C. I. T. CORPORATION WITH EXCHANGE. 


WLUim A. Vhoiataoa 

. . H im. U IIMl mmWiiAMUMMitmwiXwilAMMMMm. 




Signature 

of 

Purchaser 


1 | Or WC • (I 4 VC CAdllllliCU 34 1 Vi VIIAtltl| a l l»l nv v\ i»« o«hi\ ••• I*a "*,*** .*•«•***• « *•« * * yitw «w« miiva wnu^isui^ ami mmm »i—w •••••- m 

and your assigns irrespective of any retaking and redelivery thereof to me or us until said indebtedness shall have keen fully paid in money, at which time ownership 
shall pass to me or us. 


MAKE 

i 

Ty|>c of Body 

Model 

Manufacturer’s 
Serial No. 

Motor No. 

If Truck 
Tons Capacity 

Year 

Model 

I.iccnsc No. 

Studebaker 

Sedan 


7016280 

7X4586 





Statement of Items Covering Purchaser's Obligation 


List Price of Car-- 






Freight and Delivery Charge! 



Path £*llincr Prif4 

325 

00 

P, I, T, Cnrn OiarcrA 

52 

OQ_ 

Time Price 

* 377 

QQ_ 


Cash Payment __ ___ 

, MjWf Packard 


.Year. 


T93T 


Trade in-< 


L Serial 
Balance in_ 


103634 
12 _ 


_Model_ 

equal monthly payments 


of $ 32« 25- 

Evidenced by one Promissory Note of this date bear¬ 
ing interest from maturity at highest lawful rate, 
detachment of which is hereby authorized. 


TOTAL_ 

(Total should agree with Time Price.) 


% 

, no 

00 

*_267 

oa 

377 

00 

% 



Said chattel will be kept at the following address _^^224 . IfftlPOOnt St # |_Na W» 


__ ./. nnr .r. . , , , „ ... .... (Give City and Street Number) 

IT IS FURTHER AGREED that said chattel shall at all times, while in my or our possession, be at my or our risk and loss, and that the loss, injury or 

destruction of said chattel shall not opeiato in any manner to release me or us (ruin payment as provided herein. The giving of notes or renewals or extensions 

thereof shall not release me or us from the conditions of this agreement. It is agreed that if this contract or note be transferred to C. 1. T. Corporation, you 
shall not be deemed the agent of C. I. T. Corporation ior any purpose whatsoever and all payments shall be made to it absolutely, I or wc hereby waiving all rights 
now or hereafter existing in my or our favor against you to make any defense, counterclaim or cross-complaint to anydcmand or action brought to recover payments 
due under this contract or upon said note or to recover possession of said chattel, I or wc further agreeing that all claims or demands on my or our part against 
you shall be independent of any action by C. I. T. Corporation against inc or us. If any of my or our indebtedness shall become due and remain unpaid in whole 
or in part, or if said chattel is removed or attempted to be removed from the State in which I or wc now reside, or to be otherwise disposed of, or if 1 or 
we shall sell or encumber or shall attempt to sell or encumber said chattel, or hire out said chattel or ,- use the same to carry passengers for hire, or in case of misuse 
or abuse thereof, or should said chattel be used for the bartering, storage or transportation of intoxicating liquor contrary to the provisions of the so-called Volstead 
Act or any provision or amendment thereof (if the automobile covered by this contract is seized for alleged violation of the National Prohibition Act 

or any like Federal or Slate Act, you shall be deemed the "owner” thereof for the purpose of obtaining possession of the car under bond and you 

•hall have the sole right so to do) or contrary to any other statute or ordinance respecting intoxicating liquors, or whenever you shall deem the debt 
insecure or should any surety company on any bond guaranteeing performance of any of my or our obligations hereunder or indemnifying the holder of said note 
against loss through conversion, or otherwise desire to withdraw front said bond, the full amount unpaid hereunder, including any note given, shall at the option 
of the holder become due and payable forthwith, together with 15% of such balance or, at the option of you or your assigns a reasonable sum as ami for attorney’s 
fees, if tho contract is placed in the hands of an attorney for collection, and I or wc agree upon demand to deliver such chattel to you or your assigns and you 
or they may, without any previous notice or demand for performance, and without legal process, enter any premises where said chattel may be found and take 
possession thereof, and of anything found therein, after which I agree that if within five days after such retaking I fail to redeem the chattel by payment of 
the unpaid balance and the expense of retaking, you may, at your option make, such disposition of said chattel as you shall deem fit, and all payments made by me 
or us shall be retained by you as liquidated damages for the use of said chattel while in my, or our possession, and not as a penalty. Or said chattel may be 



payments after maturity or waiver or condonation of any other breach or default shall not constitute a waiver of any other or subsequent breach or default 


Witness 

Witness 


Edith Z. Merts 


William A. Thompson , ... 

1284 Fairmont St., N.W. , „ } „ «■ 

(.VMr.s, of Purciuucr) '' S 1 ,Mr ‘ W 



Dated 


October 6 t 


19 


33 


JLee;_D t ButLsr-a-.InCw- 


2155 Cherapl8ln St.* N.7f # 


i»y Arrowhead 

(Signature ofOwncr, l*n 


- v < f ilres s of—DvaU rr 


-City 


or Office) S ec y. 

Washington_— 


Signature 

of 

Dealer 


Stree* 



























C. I. T. CORPORATION PURCHASER’S STATEMENT 


Dttte. 


For the purpose of securing Credit from you and the above mentioned Dealer, the undersigned makes the following; statement which uudcrsigimd 
certifies to be true and complete. 


Print 

Purchaser*! 

Name 



Race 


Martied 


Number of Dependents 


Residence 


City 


Phone 

Number 


Landlord's 

Name 


How lone at 
above Residence 


(Address) 


Previous 

Address 


City 


Phono 

Number 


For 

Hire 


Occupation 


Business 

Address 


For 

Business 


Name 

Present 

Employer 


Phone 


For f—I 

Pleasure |_| 


Dept. 


Salary 


Badge 

Number 


How 

Bong 

Employed 


Previous 

Occupation 


Address 


Employer's Name 


Phone No. 


Dept. 


Salary 


Badge 

Number 


I low 
I«ong 

Employed 


Nearest Relative 
With Whom Not Llvln 


Addrrss 


Relationship 


Previous Car 
Purchased from 


Address 


Notes 

Carried by' (Name) 


Address 


Note No. 


Have you ever used a car or do you intend to use above car to transport alcoholic beverages or have you had any difficulty respecting pro¬ 
hibition or enforcement laws T 


Fraternal Orders and Unions 
of which you are a member; 


I^»dge No. 


Address 


Amount you are obligated to pay each month In 
Instalments on purchase of Real and Personal Property 

Checkins « 

Account 

With 


vines 
Aocount 
With 


First (Name) 

Trade 

Reference 


Second (Name) 

Trade 

Reference 


Third (Name) 

Trade 

Reference 


Branch 

of 

Bank 


Branch 

of 

Bank 


(Address) 


(Address) 


(Address) 


Account 

Number 


(Phone) 


(Phone) 


(Phone) 


Real Estate 
Holdings—Address 


Recorded 
In Name of 

Carry 


(No. and Street) 


Present 
Value $ 


Life 

Accident 


Insurance 

With 


(City and State; 


Mortgage % 


(Name of Insurance Co.) 


Additional sources of revenue from which I (we) expect to pay balance of purchase price as follows: 
Cash on Hand _ . _ 

Additional Income and Source _____ 

Remarks: 


Tou or C. I. T. Corporation or any agency employed by either of you shall he privileged to make any investigations concerning me and con- 
cernlng the above inquiries and to disclose to each other and to any other interested parties the result of such Investigations. 


' / 'I 


' r"r^ r 


(Signed). 


William A. Thompson 


(Purchaser) 



C. I. T. CORPORATION VS. FEED CARL. 


4 [Stamp:] Filed Dec. 9, 1935, Municipal Court, Dis¬ 
trict of Columbia. j 

I 

United States of America, ss : j 

The President of the United States to the Honorable 

Nathan Payton, Judge of the Municipal Couiit of the 

District of Columbia, Greeting: j 

Because in the record and proceedings, as also iij the ren¬ 
dition of the judgment of a plea which is in the saic| Munici¬ 
pal Court, before you, between C. I. T. Corporation, a cor¬ 
poration, Plaintiff, and Fred Carl, defendant, No.! 306,238, 
a manifest error hath happened, to the great damage of the 
said Plaintiff, as by its complaint appears. We bcjing will¬ 
ing that error, if any hath been, should be duly corrected, 
and full and speedy justice done to the parties aforesaid 
in this behalf, do command you, if judgment be! therein 
given, that then, under your seal, distinctly and opejnly, you 
send the record and proceedings aforesaid, with all things 
concerning the same, to the United States Court of (Appeals 
for the District of Columbia, together with this writi so that 
you have the same in the said Court of Appeals, a: Wash¬ 
ington, within 20 days from the settling of the bill of 
exceptions, or within such additional time after thej expira¬ 
tion of the 20 days as the court below or a judge thereof 
for sufficient cause shall allow; that the record and pro¬ 
ceedings aforesaid being inspected, the said Court] of Ap¬ 
peals may cause further to be done therein to correct that 
error, what of right and according to the laws and Customs 
of the United States should be done. ; 

Witness the Honorable George E. Martin, Chief |Justice 
of the said Court of Appeals, the 9th day of December, in 
the year of our Lord one thousand nine hundred and thirty- 
five. 

[Seal United States Court of Appeals for the District 
of Columbia.] j 

HENRY W. HODGES, ! 

Clerk of the United States Court oj\ 

Appeals for the District of Columbia. 

Allowed bv 

HAROLD M. STEPHENS, 

Associate Justice of the United States\ 

Court of Appeals for the District of Colombia. 
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C. I. T. CORPORATION VS. FRED CARL. 


5 In the Municipal Court of the District of Columbia. 

M. C. No. 306-23S. 

C. I. T. Corporation, a Corporation, Plaintiff, 

vs. 

Fred Carl, Defendant. 

Assignment of Errors. 

Filed December 30, 1935. 

The plaintiff, C. I. T. Corporation, a body corporate, are 
advised and so state for assignment of errors as follows: 

1. That the Court erred in ruling that the plaintiff is 
estopped from asserting any claim against the defendant. 

2. That the Court erred in finding for the defendant. 

3. That the judgment entered herein is contrarv to law. 

ALBERT E. STEIXEM,* 
HARRY SAIDMAX, 

1331 G Street, X. U\, 
Attorneys for Plaintiff. 

Service of copy acknowledged this — day of-, 1935. 


Attorney for Defendant. 

6 In the Municipal Court of the District of Columbia. 

M. C. Xo. 306-238. 

C. I. T. Corporation, a Corporation, Plaintiff, 

vs. 

Fred Carl, Defendant. 

Bill of Exceptions. 

Be it remembered, that at the trial of this case, before 
Judge Nathan Cay ton, which trial began on the 12th day of 
July, 1935, this case was submitted to the said Judge for 
decision upon agreed statement of facts, which were orally 
propounded by counsel in open court, which were as follows: 



C. I. T. CORPORATION VS. FRED CARL. ! 5 

i 

i 

I 

The defendant secured a judgment in the ^lunicipal 
Court against William Thompson, case Xumbeij 286-019, 
on, to wit, the 23rd day of March, 1934, and thereafter on, 
to wit, the 12th day of May, 1934, a writ of fi fa was caused 
to be issued, and on, to wit, the 12th day of Mjay, 1934, 
the United States Marshal executed said writ by levying 
upon an automobile registered and titled in the jname of 
William Thompson. The title certificate issued by the Di¬ 
rector of Vehicles and Traffic, and the records of that office, 
showed a lien on said automobile, by virtue of a conditional 
sales contract, in favor of the plaintiff, in the ariount of 
$267.00 as of October 6, 1933. Defendant did not (examine 
said certificate. The defendant caused a search to be made 
of the records of the office of the Recorder of Deed^ for the 
District of Columbia and found no record of anv liens or 
mortgages against the said automobile, and in fact, [the con¬ 
ditional sales contract was not recorded. At the Itime of 
the attachment, William Thompson informed the defendant 
that Lee D. Butler, an automobile dealer, owned the <jiutomo- 
bile. The defendant communicated with the said j Lee 1). 
Butler and was referred to the plaintiff, C. I. T. Cbrpora- 
tion. The plaintiff informed the defendant! of the 
7 existence of the conditional sales contract, jjtnd ad¬ 
vised him, through his attorney, that there} was a 
balance due thereon in the amount of $130.00, and that the 
said conditional sales contract had not been recorded The 
plaintiff then conceded to the defendant that inasniuch as 
the said conditional sales contract was not recorded the 
plaintiff could not prevent the attachment, and the plaintiff 
supposed that it was 44 out of luck”. It was decided t|) grant 
the plaintiff an opportunity to make some arrangement with 
William Thompson whereby both the plaintiff and {he de¬ 
fendant would secure satisfaction of their respective Claims. 
Thereafter, after several conferences, the conclusion was 
finally reached that this could not be done, and the plaintiff, 
upon being called by telephone by the defendant, through 
his counsel, so informed the defendant, and again told him 
that inasmuch as the said conditional sales contract W;as not 
recorded it supposed it was ‘‘out of luck” and inabmuch 
as it could not prevent the sale and could not make any 
arrangement with William Thompson whereby bo{h the 
plaintiff and defendant would secure satisfaction ofj their 
respective claims that he might as well go ahead with the 
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C. I. T. CORPORATION VS. FRED CARL. 


sale. Thereafter the defendant sold the said automobile, 
through the United States Marshal, for the sum of $130.00, 
and thereafter the United States Marshal paid to the de¬ 
fendant tlie sum of $119.20, which represented the proceeds 
of said sale. Thereafter on, to wit, the 20th day of De¬ 
cember, 1934i, counsel for the plaintiff informed the de¬ 
fendant that he had been retained by the plaintiff to pro¬ 
ceed against the defendant because of the wrongful attach¬ 
ment, and, after negotiations, this suit was filed on April 
5, 1935. The conditional sales contract and note which were 
respectively assigned and endorsed to the C. I. T. Corpora¬ 
tion, which were signed by William Thompson, were duly 
admitted in evidence bv agreement, and it was conceded bv 
the defendant that the sum of $130.00 was due and unpaid 
thereon at the time the attachment was levied. It was fur¬ 
ther agreed between counsel that the value of the car at 
the time of the attachment was $130.00. 


8 The Court thereafter rendered a finding and judg¬ 

ment for the said defendant, to which exception was 
dulv taken, and this is the substance of all testimonv. 

And thereupon, as all of said exceptions were duly noted 
and allowed as aforesaid, and duly entered upon the min¬ 
utes of the Court, and because matters and things herein¬ 
before recited are not matters of record, in order to make 
the same a part of the record herein, which is hereby or¬ 
dered, so that the plaintiff may have its case reviewed on 
appeal, the plaintiff, by its attorneys, moves the Court to 
sign and seal this, its bill of exceptions, to have the same 
force and elfect as if each and every one of said exceptions 
had been separately signed and sealed, which motion is 
granted by the Court, and thereupon the plaintiff tenders 
this, its bill of exceptions, and requests the Court to sign 
and seal the same, which is accordingly done, now for then, 
this 24th dav of Januarv, 1936. 

NATHAN CAYTON, 

Judge. 


To Charles C. Collins and Albert E. Brault, Esquires, Mills 
Building. Attornevs for defendant: 

Please take notice that the above proposed bill of excep¬ 
tions will be submitted to Judge Nathan Cayton in the 
Municipal Court of the District of Columbia on the 10th 
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I 

day oi* January, 193.7, at 10 o’clock, A. M., or as s(j)on there¬ 
after as counsel raav bo hoard. 

ALBERT E. STEINEMj, 

HARRY SAIDMAN, j 

1331 G Street, N. ljl r ., 
Attorneys for Plaintiff. 

Jan. 16, 1936. 0. K. 

ALBERT E. BRAULT, j 

Atty. for Defendant. | 

! 

Service of copy acknowledged this — day of —j—, 1935. 


Attorney for Defendant. 

\ 

In the Municipal Court of the District of Columbia. 

i 

i 

M. C. Xo. 306-238. j 

I 

L 

C. 1. T. Corporation, a Corporation, Plaintiff, 


Fred Carl, Defendant. i 

| 

Designation of Record. I 

i 

Filed December 30, 1935. 

! 

The plaintiff having been granted a writ of erroij* by the 
United States Court of Appeals of the District of Columbia 
on the 9th day of December, 1935, hereby requests the 
Clerk of the Municipal Court of the District of Columbia 
to prepare, at the plaintiff’s expense, a transcript} of the 
record on appeal, including therein the following j papers 
and proceedings, viz: 

1. Bill of Particulars and Exhibits; j 

2. Finding and Judgment; j 

3. AYrit of Error; ! 

4. Assignment of Errors; 

5. Bill of Exceptions; j 

6. Copy of this Designation. j 

ALBERT E. STEINEM, ! 
HARRY SAIDMAN, j 

1331 G Street, N. W., 
Attorneys for Plaintiff. 
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C. I. T. CORPORATION VS. FRED CARL. 


Service of copy acknowledged this — day of-, 1935. 


Attorney for Defendant. 

10 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Xeff, Clerk of the Municipal Court of the 
District of Columbia, hereby certify the foregoing pages, 
numbered from 1 to 10, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to direction of 
counsel herein filed, copy of which is made part of this 
transcript, in Cause, At Law, Xo. 306,238, wherein C. I. T. 
Corporation, a corporation, is plaintiff, and Fred Carl, is 
defendant, as the same that remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 7th day of February, 1936. 

[Seal Municipal Court of the District of Columbia.] 

BLAXCHE XEFF, 

Clerk. 


Endorsed on cover: In Error to the Municipal Court 
of the District of Columbia. Xo. 6642. C. I. T. Corpora¬ 
tion, a Corporation, plaintiff in error, vs. Fred Carl. United 
States Court of Appeals for the District of Columbia. Filed 
Feb. 14, 1936. Henry W. Hodges, Clerk. 
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UNITED STATES 
COURT OF APPEALS FOR THE 
DISTRICT of COLUMBIA 

FILED MAR 2 7 1936 


'jrUvuj /r VrrtirfU '— 
CLERK 


IN THE 

Umteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 


No. 6642. 


C. I. T. Corporation, a Corporation, 
Plaintiff in Error, 

v. 

Fred Carl, 

Defendant in Error. 


BRIEF FOR PLAINTIFF IN ERROR. 


Albert E. Steinem, 
Harry Saidman, 

Attorneys for Plaintiff in Error. 


Pbess or Bybon S. Adams, Washington. D. C. 
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IN THE | 

i 

tHmtetr States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA.! 

I 

i 

_ 

i 

No. 6642. ! 


C. I. T. Corporation, a Corporation, 
Plaintiff in Error, 

v. 

Fred Carl, 

Defendant in Error . 


BRIEF FOR PLAINTIFF IN ERROR. 


STATEMENT OF THE CASE. 

i 

This suit was originally filed in the Municipal Court 
of the District of Columbia to recover the value of an 
automobile upon which an attachment was levied jby 
the defendant. Trial was had upon a stipulation j of 
facts. The full facts are incorporated in the Tran¬ 
script of Record under the “Assignment of Errors” 
and are, briefly, as follows: 
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The plaintiff, C. I. T. Corporation, financed an auto¬ 
mobile bought by one William Thompson by purchas¬ 
ing a note, evidencing the balance due, secured by a 
conditional sales contract on the automoible. A copy 
of the note and contract appears in the Transcript. 
The contract was not recorded in the office of the 
Recorder of Deeds, but the lien appeared on the Title 
Records of the Traffic Bureau. Thereafter, the de¬ 
fendant, Fred Carl, in whose favor a judgment in the 
Municipal Court of the District of Columbia was ren¬ 
dered against the said William Thompson, caused a 
levy to be made upon the said automobile. After the 
attachment, the said William Thompson referred the 
defendant to the dealer from whom he purchased the 
automobile, who, in turn, referred the defendant to the 
plaintiff. Upon the defendant's inquiry, the plaintiff 
told the defendant that the balance due on the note was 
$130.00 and that it, the plaintiff, was the owner of the 
note and Conditional sales contract, and that the note 
was in default. The plaintiff, in the conversations, in¬ 
formed the defendant that it supposed it had no legal 
rights in or to the automobile as against the defendant 
because of the failure to record the conditional sales 
contract in the Office of the Recorder of Deeds, and 
concluded that the defendant might as well go ahead 
with the sale under the attachment. The balance due 
the plaintiff on the note was $130.00 and the amount 
realized at the sale and the value of the car was 
$130.00. After deducting the expenses of the sale, the 
United States Marshal paid the defendant $119.20. 
The lowef court ruled that on the doctrine of estoppel, 
the plaintiff could not maintain its suit against the de¬ 
fendant for any amount. Exceptions were duly noted. 
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ASSIGNMENT OF ERRORS. 

i 

1. The court erred in ruling that the plaintjiff is 

estopped from asserting any claim against the (defen¬ 
dant. i 

2. The court erred in finding for the defendant] 

l 

i 

3. The judgment entered herein is contrary toj law. 

i 

I 

ARGUMENT. 

I. I 

I 

The lower court and the defendant conceded thit, at 
the time of the attachment, the lien of the plaintiff was 
superior to that of the defendant even though the 
plaintiff’s conditional sales contract was unrecorded. 

I 

i 

IHggins v. Central Cigar Co., 59 App. D. (jh, 9. 

i 

I 

II. 

i 

i 

The lower court and the defendant conceded that the 
remedy to the plaintiff of intervention in the proceed¬ 
ings wherein the attachment was had, was not anjd is 

not an exclusive remedv. 

* 

i 

85 A. L. R. 667. ! 


The plaintiff is not estopped from now asserting its 
rights. 

Textbook writers agree that, to invoke the doctrine 
of estoppel, all of the following elements are essenjtial 

(16 R. C. L., 668): ' ! 

j _ 

1. Misrepresentation of material facts by condiict, 
language or silence by the party to be estopped. 
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2. The truth of the facts must be known to the estop¬ 
ped party at the time of the misrepresentation or 
is necessarily imputable to him by the circum¬ 
stances. 

3. The truth of the facts must be unknown to the 
party claiming the benefit of the estoppel, at the 
time he acted. 

4. The misrepresentation must be made with the in¬ 
tention or expectation that it would be acted upon 
and under circumstances that it is both natural 
and probable that it will be so acted upon. 

5. The misrepresentation must be relied upon, and 
thus relying, the party claiming the benefit of the 
estoppel, must be led to act upon it. 

6. The party relying upon the estoppel must have, in 
fact, changed his position for the worse or will 
suffer damage or loss if the other party would be 
permitted to assert his rights in accordance with 
the true facts. 

The case of Higgins v. Central Cigar Co., supra, set¬ 
tled the rights of the parties herein as represented by 
the holder of an unrecorded conditional sales contract 
and an attaching creditor. It was definitely decided 
that the lien of the holder of an unrecorded conditional 
sales contract is superior to that of an attaching 
creditor. However, notwithstanding that all negotia¬ 
tions and representations between the parties occurred 
after the attachment, yet, the lower court ruled that 
the plaintiff is estopped from asserting its rights. 
None of the elements of estoppel are present to sup¬ 
port the theory of estoppel of the plaintiff. The most 
important elements of an estoppel are the misrepre¬ 
sentation and the reliance thereon. How could there 
have been! any misrepresentations or action thereon by 
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the defendant when everything that transpiredj, upon 
which the defendant claims the benefit, of an estoppel, 
occurred after the attachment had been consummated? 
This alone is sufficient for a reversal of the lowej court 

I 

and a recovery by the plaintiff as the wrong to the 
plaintiff was complete at the moment of the Attach¬ 
ment. | 

The plaintiff further contends that even if the wrong 
and damage to the plaintiff were not complete until 
after the sale, yet the lower court erred in ruling that 
the plaintiff’s conduct was sufficient to estop itjfrom 
now asserting its rights. No estoppel can be invoked 
because, as to the conduct of the parties before thb sale 
and after the attachment, the following elements jof an 
estoppel are entirely lacking in fact and cannot be? sup¬ 
plied by the imagination: j 

j 

(a) Misrepresentation or concealment, of facts.j (An 
examination of the representations made b|y the 
plaintiff to the defendant will disclose ejntire 
good faith by the plaintiff and the revelation by 
the plaintiff to the defendant of the exact,j true 
facts.) | 

i 

A statement of an opinon on a question of law 
where the facts are equally well known to j both 
parties does not operate to create an estoppel. 

Sturm v. Boker, 150 U. S. 312, at page 335] 
Harlan v. Harlan , 15 Pa. State Rep. 507. j 
Brewster v. Strickler, 6 N. Y. 33. j 

Drury v. Gorrell , 44 App. D. C. 518. j 

‘‘An estoppel in pais is sometimes said to ]be a 
moral question. Certain it is that to the enforce¬ 
ment of an estoppel of this character, such as|will 
prevent a party from asserting his legal righfs to 
property, there must generally be some degreie of 
turpitude in his conduct which has misled others 


i 

l 
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to their injury. Conduct or declarations founded 
upon ignorance of one’s rights have no such in¬ 
gredient, and seldom work any such result.” 
Henshaw v. Bissell, 18 Wall. 255. 

(b) Loss or damage to the party claiming the bene¬ 
fit of the estoppel. (The defendant will not suf¬ 
fer any legal damage because of the plaintiff’s 
not intervening in the suit wherein the attach¬ 
ment was levied because the defendant received 
and retained the money for the automobile.) 

With reference to the absence of either of these two 
elements as failing to establish an estoppel, see: 

Hobbs v. McLean, 117 U. S. 567. 

Steel v. St. Louis Smelting Co ., 106 U. S. 447. 
Ketchum v. Duncan , 96 U. S. 659. 

Gypsy Oil Co. v. Marsh , 248 Pacific 329. 

Almost the identical facts as is herein involved were 
presented to the Supreme Court of the United States 
in the case of Crary v. Dye , 208 U. S. 515, and the court 
ruled that there was no abandonment of the claim, no 
election and no estoppel. 

CONCLUSION. 

It is respectfully submitted, therefore, that the 
plaintiff’s right of action for a wrongful attachment 
is absolute! and that the doctrine of estoppel cannot be 
invoked by the defendant to bar the planitiff’s right to 
recovery. The application of the doctrine of estoppel 
is not favored in law and can onlv be invoked against 
one who has shown bad faith or sharp practice to es¬ 
tablish a right of action in himself against an innocent 
person. To bar the plaintiff’s right to recover on the 
doctrine of estoppel, it would be necessary to disre- 
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gard all of the established law relating to the elements 
necessary to create an estoppel. Unless the ertor of 
the lower court is corrected, the plaintiff will lqse its 
rights to its property as protected by the conditional 
sales contract, to its great damage. j 

i 

i 

Respectfully submitted, j 

| 

Albert E. Steixem, ! 

7 i 

Harry Saidman, j 

7 • 1 

Attorneys for Plaintiff in Erior. 


i 


I 


i 
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IN THE 
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FOR THE DISTRICT OF COLUMBIA | 


No. 6642 
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I 

I 

I 

C. I. T. Corporation, a Corporation ! 
Plaintiff in Error 

vs. 

Fred Carl 
Defendant in Error 


BRIEF FOR DEFENDANT IN ERROR 


STATEMENT OF THE CASE 

| 

The brief statement of facts contained in the bfief 

i 

for the plaintiff in error is substantially correct. How¬ 
ever, we would like to point out that it was agreed! by 
the plaintiff and the defendant before the sale of the 
automobile which was attached that they would en¬ 
deavor to make an arrangement with William Thomp¬ 
son so that he would satisfy the claims of both Ijhe 
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plaintiff and the defendant; that several conferences 
were had,i at the conclusion of which it was determined 
that such an arrangement could not be completed, and 
the plaintiff theeupon told defendant's counsel to pro¬ 
ceed with the sale, and that the proceeds of the sale 
have beeni credited on the judgment which the defend¬ 
ant has against Thompson in the Municipal Court. 

ARGUMENT 

The defendant contends that the plaintiff, by reason 
of the acts and statements of its agents, has waived its 
lien on the autmobile, on which it had a conditional 
sales contract, and that this defendant is entitled to 
retain the proceeds of the sale. 

Plaintiff contends that defendant bases its entire 
defense on the doctrine of estoppel and that the Court 
below based its decision on this doctrine. 

Defendant contends that it is not necessary that all 
of the elements of estoppel in pais be present to have 
constituted a waiver of plaintiff’s rights. 

With reference to the question of whether all of the 
elements of estoppel are necessary to constitute a 
waiver, counsel wishes to quote the following from 
Corpus Juris: 

“While it has been said that a waiver belongs 
to the family of estoppel, and the terms are often 
used as convertible, they are, nevertheless, distinct 
terms; and it has been said that a waiver does not 
require any elements of estoppel at all.” 21 C J 
1115 Section 118. 

The rule with reference to waiver in the Federal 
Courts is set forth in the leading case of Rice v. Fide¬ 
lity and Deposit Co. 103 Federal 427, as follows: 

“To constitute a waiver there must be an in¬ 
tention to relinquish the right, or there must be 
words or acts calculated to induce the other con- 
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trading party to believe, and which deceive him 
into the belief, that the holder of the right has 
abandoned it; and the party deceived mustj have 
acted upon his belief, so that an assertion of the 
right will inflict upon him a loss he would noj; have 
sustained if its holder had not appeared jto re- 
linguish it.” I 

In the instant case, the plaintiff, by its wordjs and 

acts definitely indicated its intention to relinquish its 
lien on the automobile because: ! 

(a) It determined not to intervene in the attach¬ 
ment proceedings. j 

(b) It negotiated after the attachment I with 

Thompson for payment of its claim. j 

(c) Its agents directed the plaintiff to proceed 

with the sale. ; 

The facts clearly indicate that the defendant \jould 

not have proceeded had he not believed that the plain¬ 
tiff had abandoned its right. An allowance of the 
plaintiff’s claim at this time will inflict a loss upo^i the 
defendant inasmuch as his judgment against Thomp¬ 
son has been credited with the net proceeds of the bale. 

Counsel is unable to determine upon any procedure 
that would permit the Court to allow the credit here¬ 
tofore made of the proceeds from the sale of the Auto¬ 
mobile on the judgment which the defendant j has 
against Thompson removed from the records of the 
Municipal Court. I 

In addition, counsel wishes to point out that when 
the amount received from the sale of this automobile 
was credited against the judgment, there was only a 
very small balance due on the judgment. I 

Defendant thereupon ceased its efforts, becauscj of 
the small remaining balance, to collect the judgment 
from Thompson. Had the defendant not been lulled 
into a sense of security by the plaintiff’s acts and state¬ 
ments, he would undoubtedly have continued his effoirts 
to collect his judgment from Thompson. I 
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Counsel submits that the rule which should govern 
in this case has been laid down by this Honorable Court 
in the case of Metropolitan Loan & Trust Company vs. 
Schafer, 44 Appl. D. C., in which case the Court ruled 
on page 361 that 4 4 the ruling is well settled that when 
one stands by and sees a third person selling property 
under a claim of title without asserting his own, he is 
estopped thereafter to set it up.” 

The following quotations are from cases in accord¬ 
ance with the decision of this Honorable Court in the 
case of Meropolitan Loan & Trust Co. vs. Schafer: 

COWLEY v. CITY OF SPOKANE—99 Fed. 840 

4 4 Where a landowner permits a city which is 
vested with the power of eminent domain to ex¬ 
pend money or incur liability in grading and other¬ 
wise improving streets laid out over his property 
without taking active steps to prevent, he is 
estopped thereafter to assert his right to posses¬ 
sion of the land occupied by the city under a dedi¬ 
cation made by an adverse claimant of the prop¬ 
erty and without his consent.” 

In re McARDLIS ESTATE—250 N. Y. S. 276 
on page 287— 4 4 Where a person stands by and sees 
another about to commit an act infringing upon 
his rights, and fails to assert his title, he will be 
estopped afterward to assert it.” 

In the cases hereinafter quoted from, the Courts sus¬ 
tained the principles which defendant contends should 
govern in this case. 

MARINE IRON WORKS v. WEISS, 148 Fed. 148 

On page 153, the Court says: 4 4 We think it clear 
that the waiver of a right or benefit may be estab¬ 
lished by the actions, declarations, acquiescence, 
even silence, of a party, as well as by his expressed 
consent and approval.” 

The Court in the above case quotes with approval 
the following: 

44 Waiver, in a general way, may be said to occur 
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wherever one in possession of a right conferred 
by law or contract, and knowing the attendant 
facts, does or forbears to do something inconsistent 
with the right, or of his intention to rely upion it, 
in which he is said to have waived it; and he is 
estopped from claiming anything by reasonj of it 
afterward.” Bishop on Contracts Sec. 792., 

* 4 While a waiver is not, in the proper serjse of 
the term, a species of estoppel, yet where a jparty 
to a transaction induces another to act upon the 
reasonable belief that he has waived or will waive 
certain rights, remedies, or objections which he 
is entitled to assert, he will be estoppd to insist 
upon such rights, remedies, or objections tq the 
prejudice of the one misled.” 16 Cyc. 805. j 

In the case of Swain vs. Seamens 9 Wall 274, ^9 L 

Ed 554, the Court said: j 

i 

“Where a person tacitly encourages an acjit to 
be done, he cannot afterwards exercise his legal 
right in opposition to such consent, if his conduct 
or acts of encouragement induced the other party 
to change his position, so that he will be pecun¬ 
iarily prejudiced by the assertion of such adver¬ 
sary claim.” | 

The Supreme Court in the Swain case quotes the fol¬ 
lowing with approval: I 

“Where a person, with actual or constructive 
knowledge of the facts, induces another by j his 
words or conduct to believe that he acquiesced in 
or ratifies a transaction, or that he will offer! no 
opposition thereto, and that other, in reliance! on 
such belief, alters his position, such person! is 
estopped from repudiating the transaction to the 
other’s prejudice.” 16 Cyc. 791. j 

The following quotation clearly points out the dis¬ 
tinction between estoppel and waiver: j 

“While some cases go to the extent of holding 
that unless the facts also constitute an estoppel in 
pais there is no waiver, in our judgment bcj>th 
reason and the weight of authority is against t^iis 
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view. The true distinction between an estoppel in 
pais and a waiver is pointed out by Mr. Justice 
Loriganof the Supreme Court of California in the 
case of Knarston vs. Manhattan L. Ins. Co ., 140 
Cal. 57, 73, Pac. 740, and is also stated by Mr. 
Justice Sullivan in the case of Home F. Ins. Co. vs. 
Kuklman , 58 Xebr. 488, 78 X. W. 936, 76 Am. St. 
Rep. 111. Xo doubt a waiver operates as an 
estoppel upon the party who waives; but it is not 
essential to a waiver that a party in whose favor 
it is made must prove all the elements of an 
estoppel in pais before he is entitled to avail him¬ 
self of the waiver.” Loft is vs. Pacific Mutual L. 
his. Co. (Utah 1911) 114 Pac. 134, 139. 

In the case of the State of Missouri exrel, August 
Sporleder, Appellant vs. Patrick M. Stead et al, Re¬ 
spondents, the facts are briefly: 

One Pearce, being indebted to the relator, Sporleder, 
executed to him a chattel mortgage covering, among 
other things, twenty-three rolls of leather. This leather 
was bought by Pearce from X. R. Allen and Son one or 
two days preceding the execution of the mortgage to 
Sporleder. X. R. Allen and Son, learning of the mort¬ 
gage, sued out a writ of replevin, presumably on the 
ground that the purchase of the leather from them by 
Pearce was fraudulent, and that the title of Pearce to 
the leather was, therefore, viodable. This writ of re¬ 
plevin, sued out by Allen and Son against Pearce, was 
placed in the hands of the sheriff who proceeded with it 
to the relator’s place of business, and inquired of the 
relator whether the leather was there. The relator told 
the deputy to examine for himself. The deputy ex¬ 
hibited the writ and the relator, after examining it, 
said he would like to consult with his attorney, who 
came, examined the papers and told the deputy to go 
ahead. The deputy thereupon removed the leather, the 
relator and his partner rendering friendly assistance 
and delivered it to X. R. Allen and Son. The next day 
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the relator’s attorney called at the sheriff’s office and 
demanded the return of the leather, claiming that the 
relator was the owner of it by virtue of his mortgage. 
The sheriff sent word to N. R. Allen and Son, request¬ 
ing them to return the leather, which they refused to 
do. | 

The Court held that the officer’s seizure and removal 
of the goods was not tortious, because in contempla¬ 
tion of law, it was done with relator’s consent.! The 
officer’s failure to return the goods was not tobtious 
because their delivery was lawful and he was powerless 
to retake them against the consent of the plaintiff in 
replevin. j 

The Court said on page 490 of the opinion: j 

“But possession can be tantamount to notibe of 
ownership only when the acts of the party ini pos¬ 
session do not rebut the presumption. If the: per¬ 
son in possession is present when the levy is niade, 
and he has every reason to believe that he is lopked 
upon by the officers as a mere bailee for thp de¬ 
fendant in the writ, it is his duty to speak and by 
word or act manifest the character of his posses¬ 
sion. No stronger case than the present one of an 
estoppel by matter in pais can arise. Had the re¬ 
lator in the case at bar told the deputy: ‘Herd are 
some rolls of leather belonging to Pearce: levy 
your writ upon them’ would anyone contend that 
he would not be estopped from charging the officer 
in trespass for doing so. What is the difference 
between that case and the one here where the! of¬ 
ficer savs:‘1 have a writ for certain rolls of leather 
in the possession of Pearce’ and the relator ans¬ 
wers: ‘Here they are, you can remove them.’ ” 

With reference to the Supreme Court case of Crjary 
vs. Dye, 208 U. S., 515, relied upon by the plaintiff in 
his brief, counsel does not believe that this case is jap- 
plicable to the question under discussion because; on 
page 525 the Supreme Court in its opinion stated: j 








8 


44 The lease and option to purchase the mine were 
not induced by anything done or said by Dye. In 
taking them Heiniman and Crary acted upon their 
own judgment, based upon the prospects or chance 
of value, and their judgment was luckily or skill¬ 
fully exercised.” 

And on page 526 the Court further said: 

ii Within a few days there was evidence of value 
and inducements to the expenditures testified to. 
Within four months a property which was sold for 
a few hundred dollars was estimated to be worth 
$100,000 by mining experts. Such inducements 
existing for Heiniman and Crary to complete their 
contract, we are asked to believe that they were 
misled bv the declarations of Dve to action detri- 
mental to their interest. We are unable to vield to 
the contention. That thev felt satisfaction at the 
declaration may be. That they labored an extra 
day or spent an extra dollar upon the faith of them 
the record fails to establish.” 

CONCLUSION 

It is respectfully submitted that the plaintiff still has 
a right to recover from Thompson on the note and con¬ 
ditional sales contract the balance due it; that plaintiff, 
by its waiver is now estopped from recovering against 
the defendant; that even if the Court should come to 
the conclusion that all of the elements of estoppel in 
pais are not present; under the authorities above cited, 
the action^ and statements made by the plaintiff to the 
defendant constitute a waiver and, therefore, the ele¬ 
ments of stoppel are not essntial. 

Respectfully submitted, 

Charles C. Collins, 

Albert E. Brault, 

Adelard L. Brault, 

Attorneys for Defendant 
, in Error . 









